3n the

Hnited Btates Court of Appeals
For the Sreuenth Circuit

No. 92-4067
MONSANTO COMPANY,
Petitioner,
v.
ENVIRONMENTAL PROTECTION AGENCY and
CaroL M. BROWNER, Administrator,
Respondents.

Petition for Review of an Order of the
Environmental Protection Agency.

ARGUED SEPTEMBER 22, 1993—DeCIDED MARCH 24, 1994

Before COFFEY, and EASTERBROOK, Circwit Judges, and
FOREMAN, District Judge.*

FoxeMaN, District Judge. The Monsanto Company brings
this petition for review of an Environmental Protection
Agency decision that denied Monsanto's request for ad-
ditional time to comply with certain hazardous emissions
standards under the Clean Air Act. For the reasons given
gel?sw we grant the petition and reverse the agency’s

ecision.

* Hon. James L. Foreman, of the Southern District of Illinois,
is sitting by designation.
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2 No. 92-4067

AL issue in these proceedings is Monsanto's compliance
with the EPA's emigsions limit for benzene. 4¢ C.F.R.
§ 61.271 (1990). Thia standard \as promulgated by the EPA
on September 14, 198¢, and became effective for new or
modih):ad sources on that duie. 42 US.C. § 7412LXIXC)
(1988). However, it did not apply to existing sources, such
as Monsanlo’s monochlorobenzene manufacturing facility
in Sauget, llnois, until 90 days after its effective date.
{d. § 7412cX1XBXi). The Cleur: Air Act also gave the EPA
Admiuistrator authority Lo grant a waiver to existing sources
for a perind of up to two years “if he finds that such pe-
riod is necessary for the mstullation of controls and that
steps will be taken during (hie period of the waiver to
assure that the health of persong will be protected from
mminent endangerment.” [/, § 7412(c)1XBXii).

Monsanto was not prepared to comply with the new
benzene standard in Decembnr 1989 and, therefore, re-
quested a waiver until August 15, 1990, to allow the com-
pany to install water scrubling equipment designed to
satisly the slandard. The EPA granted this request. How-
ever, after the equipment was mstalled, Monsanto discov-
ered that the equipment did 5ot perform as anticipated.
Instead of achieving *"e 95 ercent emissions reduction
that the benzene standard riquires, the water serubber
system appeared to be operiling at about an 80 percent
reduction level.! The companyv. therefore, asked the KPA

' Monsanto argues that it test . .ults were not conclusive be.
couse Lhe EPA had not sanetionn d h approved test method. As
Monganto points cut, EPA’s regul-lions require existing sources
to provide “féjocmmentation] ) demunstrating that the control de-
viee being used achieves the rejuired control efficiency . . . .~
R §OL2THeXIX}. The rezuiation docs not explaiv what
ype of doctmentation is require 1 =r what test method should be
used o determine the control cfuviency. Beeause the KI'A had
not established an approved test msthod, Monsanto wgued that
Uit is entirely possible thal this centrol equipment is achieving the
capture cfficieney required under ihe benzene (standard].” Mon-

. santo Letter of June 17, 1991, at 1 Tn fact, Munsanto apparently

Contieds continueril .. following page)
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for an extension of the waiver so that it could install a
carbon adsorption system as a secondary means of filter-
ing out the harmful emissions that were not capturcd by
the primary system. The EPA denied this second request,
leading to the pending petition for review under § 307(b)
of the Clean JE Act. Id. § T607(M)1).

As a preliminary matter, we roust determine whether
this Court has jurisdiclion over the pending proceeding.
Federal courts “are empowered (o hear only those cases
that (1) are within the judicial power of the United States
as defined in [Article I1I of} the Constitution, and (2) thu.
have been entrusted to them by a jurisdictional grant by
Congress.” 13 Charles Alan Wright, Arthur R. Miller &
Edward H. Cooper, Federl Practice and Procedure § 3522,
at 60 (2d ed. 1984). In this case, § 307(b) of the Clean Air
Act provides for judicial review of EPA orders relating
to compliance with hazardous emissions standards. In fact,
as Monsanto’s counsel pointed out in oral argument, § 307
virtnally compelled the company to seek an immediate 1e-
view of the agency’s denial of the waiver or it would losc
the defense. See 42 U.S.C. § 7607(bX2) {“Action of the Ad-
ministralor with respect to which review could have been
ohtained under (§ 307(bX1)] shall not be subject to judicial
reviesy in civil or eriminal proceedings for enforcement.”).2
Thus, il seems clear that a statutory grant of jurisdiction

! continued

was told by FIPA's research fucility at Research Tyiangle Park,
North Carolina, that decurnertation showimg that the equipmunt.
was designed to achieve a 9 percent control efficiency would be
sufficiont to meel the documentation requirement. fd.

* 0Of course, if we were to decide that this Court lacked jorisdic:
tion because Mensanto is scecking an advisiry opinion, aa order
diamissing Lhe petition for review would wean that judicial review
"“could [not] have been obtained” umiber § 307(bX 1. Monwanle pre
sumnably could then bring t'w waiver issue as a defense 1o wn vn
forcement proceeding by the EPA. However, we need not. reach
that jssue beeguse we have delermined that an actual controver-
3y exists and, therefore, we vould not be rerdenng an advisory
opinwm.
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extsts. But a more complex question is presented with
regard to the constitutiona! requirement.

F
Upon first impression, vie might think that Monsante is
merely seeking an advisory vpinion, which would run afyul
of the “cuse or voutrovirsy” requirement of Article ITI.
See Flast v. Cohen, 392 U.S. 83, 96 (1968). At the tine
ihat the petition for review was filed, the EPA had not
commenced any enforcement proceedings against the com-
pany and, in the exercise of its prosecutorial discretion,
may decide against pursuing surh an action altogether.
Moreover, even if the I'PA did file suit, the case might
be decided on grounds anvelated to the waiver. Thus,
any decision we make wilh respect to the waiver issue
would be of no consequence should the EPA forgo enforee-
ment proceedings or shontd that suit be decided on other
grounds.

But those circumstance ; would net render our decision
an advisory opinion. To the contrary, Monsanto and the
EPA clearly have adver:¢ legal interests with respect to
Monsanto’s request for & waiver, and Monsanto has peti-
tioned this Court for a deiormination of the legal cunse-
quences of the KPA’s decision. The federal courts have
long vecogmized in the decluratory judgment setting that
once the parlies are locked in controversy with stukes
fixed by past cvents, iL doi s not matter who initiates the
litigation. See 10A Charlis Alan Wright, Arthur R. Miller
& Muary Kay Kane, Federal Practice und [rocednre § 2757,
al. h85 (2d ed 1983) (and the cages cited thercin). The swne
hulds true in Monsanto's sit:uition. ARhough there is some
risk that a decision by this (‘owt in the EPA’s favor could
be made nugatory by kter developments, there is ne such
rislc if we decide in Monzanto's Ix;,wnr because i we find

that. Monsaunto was entithed w a waiver, then the conpany
wontdTor B¢ subjecy e culorcement pml‘ﬁ?rlldﬁ
viototion ol the emigsion: :tandardWe; Tind
tha!_wi—have jurisdiction »ver this roceegmg:gm’r twm
to thy_merts of Monsaul="peiftion Tor review -

Under § VI2(eXIXBYi) 4 11 2 Clean Air Act, the Admin-
isbrulor of the KPA “n:, prant a waver permitting fa
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stationary source] a period of up Lo two years after th
effective date of a standard to comply with the standar.
if he finds that such period is necessary for the instaila
tion of controls’’ and that steps in the interim will “assun
that the health of persons will be protected from imini
nent endangerment.” 42 U.S.C. § 7412(cX1XBXii). No ons
contends that Monsanto expesed any person to “imminen
endangennent,” 80 the question is whether the Adminis
trator acted arbitrarily in deciding that two years wa:
not “necessary” for Mansanto te comply with the benzen:
standard.

The EPA granted Monsante’s initial reguest for a waiver.
‘Thus, there appears to be no dispute that as of Decernber
1989, the company needed additional time in which to in-
stall the equipment needed to control its benzene emis
sions. The question fs whether it was “necessury™ for
Monsanto to" have an extension of the oviginal waiver
when the company discovered in August 1990 that its con-
trol technology did not perform as predicted and, there:
fore, the company could nol demonstrate that it was meet
ing the bhenzene emissions standard.

In staling its intent to deny the request for an exten
sion, the EPA found that Monsanto’s request did not pro-
vide sufficient information to show Lhat an additional

. waiver of compliance was nceessury, Many of the concerns
1y identified by the EPA were valid3 However, Monsanto

e —————

¥ The KPA’s lelter identified the following deficiencies in Mot
to’s request: (1) at no time during the penod of the initial waiver
did Monsanto inform EPA that ity initial enmpliance may fail to
mect the bepzene emissions standard; 2) Monsante provided no
infornation indicating the reason: for the faihsre of the initial
method or whether such failure was foresecalite; {3) Monsanto ap
parently had no contingency plan (n effect in cuse of thiy failure,
(4) Monrsanto provided ne information xs to why carbon ldsnrp
tion or other alternative control methads were not used, and (5
bused upon the fuct that Monsanto was row planmung to install
a carbon adsorption system, and vredicted it coulld be instatled
within six months, the record shows that Morsanta could have i
stalled carbon adsorption in the first place and haen i complice
with Lhe emissions standard within six manths afrer the stanlard
we nl into effeet.
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subzequently submnitted a thorough response w each of
these concerns. The company expiained that in designing
its original system, it had decided to install a water scrub-
bew wystenr because that system would allow the company
to recover and reuse the berzene and other organic chem-
icals. The corpany deeided against using the alternative
control measure of carbon adsorption, which uses carbon
filters (o reduce benzene emiasions, because Lhis “e_nd-of-
the-pipe” technology would preduce Feuzene contaminated
carbon. In short, instead of rceapturing and reusing the
benzene, curbon adsorption would create a hazardous waste
that would reanire special treatment or disposal.

‘The company simiarly decided against incineration be-
cause that “end-of-the-pipe” alternative would produce
waste gases. Carbon adsorplion and incineration also had
several aother dizadvantages that were not present in the
water scrubber system.d “In the finul analysis and in
keeping with the U.S. EPA’Y ‘preferred waste treatment’
policy, Monsanto sought to elminate wastes first, recy-
cle or re-use second, and only if those two options were
not available, ‘dispose’ of the waste.” Letter of August
19, 1492 at 3.

The company informed the EPA that through compater
modeling and a previous teat of this type of egquipment,
Monganto had predicted that the water scrubber system
could achieve more than a % percent reduction in benzene
emissions. In fact, in the previous Lest, the equipment was
achieving close to 99 percent emissions reduction. How-
ever, after consbruction was complete, Monsanto’s tests
showed for the first tme that the aquipment was actu-

b Unlike the water saubber 8y:tem, neither incineration nor cur
bor adsyrption would control hydrochlorie acid (HCL). Thus, both
of the alternatives would require HCL scrubbing gnm- Lo entry
inito the adsarpition system Lo prevent damage to the equipment
Both altermtives also posed spe-ial safely concerns—e.g., the haz
ards of having the incinerator s open {lames in a deparfment that
hambies farue guantities of lammable materiala.
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ally removing less than 8) percent of the benzene. The
company then promptly contacted the EPA and began the
prucess of requesting an extension of its waiver so that
the company could inxtall a secondary system, weing car-
bon absorption to capture the benzene that escaped through
the primary water scrubber system. Monsanto, therefore,
provided the information that was lackirg in its original
request.

In upholding its preliminary dedision to deny the ex-
tension, the EPA maintained its position that additional
time was not “necessary” becanse Monsanto could have
insta''ed carbon adsorption in the first place.

There is no question that carbon adsorption was a
control Lechnology available o Monsanto at the time
that it originally requested a waiver of compliance
on December 7, 1989, although Monsanto argues Lhat
it presented “several major problems.” . . .

Monsanto mukes no claim that it could not have in-
stalled carbon adsorption under its inilia} waiver, but
asserts that disposing of waste generated by the use
of carbon adsorption involved considerable expense,
and raised safety and environmental concerns if it
was not dispased of properly. Such concems do wot
allow Moneanto to continue emitling bengene into the
air in violation of the benzene NESHAP, beyond the
date by which it was required to demonstrate com
pliance. . . . Carbon adsorplion was available, and is
acknowledged by Monsanto as having achieved “more
thuan 96% consistent removal.” . . . Monsanto’s choice
of water scrubbinﬁ 85 its control technology on De-
cember 7, 1988, allowed continued emissions of ben-
zene into the air by Monsanto, in amounts in excess
of the NESHAP, thereby threatening public health
amd the environment.

EPA’s Lelter of Oct. 19. 1992, at 4.

The EPA expressly rejected Monsanto's claim that it
“procceded reasonably in ‘erms of developing and imple.
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menting controls,” and that «. bon adsorption was ““a choice
of las! resort heeause it offercd the least opportunity for
wasty: immmization and the createst concern for safety(.)”
fed. at &,

The GAA does ot authorize the Administrator to
grant a waiver of compliance in order to allow a source
more time to “proceed :casonably’ in experimenting
with the various availiile technologies, saving those
lechnologies the sou.: helieves cause “considerable
expense” and increase ‘‘safety concerns” for last. . . .
If a source can jnstall l.eclmo%gy that will control the
emissions, it must; onty if additional time beyond the
required compliance date “is necessary for the instal-
lation of vontrou!s,” miy the Administrator grant it
additional time,

In that Mansanto ackinwledges that carbon adsorp-
tion could be used at its facility in December 1989,
and that, when in operatiin at its facility it did achieve
greater than 96% congistent removal, U.S, EPA can-
not find that addition:l time beyond.that granted in
the original watver wis “‘necessary for the installa-
tion of controls.”

Il

The: EPA's explanation giossly mischaracterizes Mon-
santo's appraach. The company was not “experimenting”
with the various technologi«; rather, it had made a scien-
tifically and covironmentally sound decision to proceed
with the water scrubber sy :lci. The system was designed
to achicve betler than the U0 percent emissions removal
required by the statute z1.d had performed up to those
standards doring a Yimited {0st. Thus, Monsanto, as wall
as the EPA, had every r w.un to belicve that the com-
paty was installing technology that would control the
»iuissions.

The BP'A’s decision also .gnores the fact that Monsan-
to chose the water scrubbur system to comply with the
EI'A’s own pallution prevestion poliey. See Pollution Pre-
vontion Palicy Statement 51 Fod. Reg. 3845 (Jan. 26,
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1989). “EPA is committed to working with individuals and
organizations (both public and private) to make source
reduction and as a second preference, 2nvironmentally
sound recycling, the major focus of future environmental
protection stralegien.” {d. ‘“The Ageney believer that
source reduction (including cloged-luop, in-plant veeyciing)
can reduce risk and should be implemented in a cost ef-
o ficient manner. 2t is generally preferred over other mon-
anement approaches.” Id. (emphasis wlded).s

+ We recognize that the Clean Air Act required companies
like Mon<anto to comply with the emissiors standards, if
possible, by December 1989. Therefore, if Monsanto had
the means o control its emissions by that date, it may
have been required to implement those means—even if
that stralegy would have been less environmen'ally de-
sirable thaun its proposed water scrubber system. How-
ever, the record shows that Monsanto did not have the
controls nceded to comply with the benzene standard at
that time; it clearly needed additional time to install ap-
propriate controls. The question then becomes whether

\ the EPA should follow its pollution prevention policy by

\ allowing Monsunto to choose the control strategy that was

| designed to meet the benzene standard in the most en-

- vironmentally sound manner or whether Monsanto was
required to use the carbon adsorption strategy.

 Thia policy has been codified in the Pollution Prevention Act
of 1090, 42 U.S.C. 3§ 13101-13109 (1993), which declares that it js

the national policy of the United Staws that pollution shonld
be prevented or reduced at the source whenaver feasible; pol-
lutiun that cannot be prevented should be recycled in an en
vironinentally safe manner, whenover fessible; pollution that
cennot Le prevented or recyeled should be treated in an en
vironmentally safe manner whenever feasible; and disposal or
uther releuse into the cnvironment snoulid be employe:d only
as a last resort and should be conducted in an eavironmental:
ly safe manner.

. 1300
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Tha KPA's decision appear.. to suggest thal if Monsan-
to conld have installed a carl m adsorption system in less
time than it took to install the water scrubber system,
then the EPA would find Lhat it was not “necessary” to
give Monsanto whatever additional time the water serub-
ber system would require. i other words, EPA seems
to be saying that if a “quick fi:.” is available, sources are
required teo employ that “quick fix” without regard te its
adverse environmental ramifications. This viewpoint is
short-sighted and bad environmentai policy. Instead of
eliminating an environmental problem, the EPA’s “quick
fix”" would merely change the form of the problem—i.e.,
it would remove the environmental hazard from the air
but create a hazavdous wasle disposal problem.

(bviously, an agency’s interpratation of a federal statute
is entitled to great deferenee and 'a court may not sub-
stitute its own construction «f a-statutory pruvision for
a reasonable interpretation nicle by the udministrator of

;an agency.” Chevron, US A, Inc. ». Natural Resources
: Defense Cownctl, 467 US. 837, 844 (1984). However, we

P

are unconvineerd that the EPA's construction of the waiver
provision is reasonable—especiully when it is contrary to
the agency’s own pollution prevention policy and the Pol
Intion Prevention Act of 199 .ad the EPA has not pro-
vided any explanation for a .eparture from that policy.
Indeed, the INPAs decixion is devoid of any rationale to
support its rigid censtruction. f the waiver provision.
The Clean Air Act's waiver provision doees not require
the source to install the contiols that will acheve com-
pliinee at the earlicst possibl.: date. Instead, it gives the
A anthority to grant a waicor of up to twe years as
long as there 18 no imminent curlangerment to the public
in the intertm. Therefore. if 4« mpany like Monsanto hus
a chuite between G control hategies, the KPA has the

anthority to grant a waiver {. a pollution prevention

Cstrategy even if that strateg; would take slightly lenger

to Inplement than the less :h strable strategy. This as-

Domanes, of eourse, that Lthe peliution prevention strategy

p——

>
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will work and can be installed within the twe-year waiver
period.

Those requirements were satisfied in this case. Monsan-
to's water scrubber system was designed to achieve fyil
compliance with the stal te—and has achieved full com
pliance once the scceondary carbon adsorplion controls
were added. Although full compliance was not achieved
within the eleven-month time frame that Monsanto first
envisioned, it was accomplished within two years after the
statutory deadline. Neither Monsante nor the EPA had
any reason to believe that Monsanto’s initial system of
choice would not perform up to expectations. Thus, it was

. _arbitrary gy ?gricious to deny Monsante the additional
ime iU needed to pertect its system.

The EPA’s analysis suffers from an even more funda-
mental defect. The agency finds that Monsanto could have
achieved compliance within the original waiver period if
it hud chosen the carbon adsorption strategy as its pri-
mary system. The record provides no foundation for this
conclusion. See Motor Vehicle Mfi.'s Ass'n v. Stale Farm
Mut. Anto. Ins. Co., 463 U.S. 29, 43 (1983) (“Normally, =
an agency rule would be arbitrary and cupricious if the
agency has relied on faclors which Congress has not in
tended it to consider, entirely failed o consider an im
portant aspect of the problem, offered an explenution for
itz decision that runs covater fo the cvidence before the
; agency, or is so implausible that it could not be aseribed

v to u ditference in view o the product of agency vxper
tise.”) (emphasis added). _—

The EPA states that carbon adsorption was availabice
at the time that Monsanto eriginally reguested a waiver
Because Monsanto was able to install a carbon adsorp-
tion system within several months after it discovered that
its water scrubber strategy was inadequate, the EPA
assumes that Monsanto could have installed the carbon
adsorption system as its primary system within the same
amount. of time. To the contrary, Mcnsanto clearly in
formed the EP'A that the instillation of carbon adsorp
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tion as a primary method i control “wouid have been |

geometlrically longer” than its installation of the carbon
adscrption system uas an adiitional cortrol. It is unfor-
tunate that Monsanto was not more specific as to how
much longer it would take io install the larger system.
However, that does not delruct from the fact that Mon-
santo made the EPA aware of the substantial {ime dif-
ference. Thus, there is no support for the EPA’s agsump-
tion that Monsanto could have installed carbon adsorption
as i}.sdgjtirnal'y control strateyy within the original waiver
period.

The EPA also erroncouniy states that Monsanto “ac-
knowledged” that carbon adsorption achieved “more than
5% consistent removal.” Tu the contrary, Monsanto stated
that its total system—utilizing a2 water scrubber as the
primary system and carbon adsorption as an additional
control, picking up what il.e water saubber missed—
achieved more than 95 peveent consistent removal. The
EPA has arbitrarily assumn=d that if the carbon adsorp-
tion worked in this setting, it would achieve the same
results on a larger seale. Ohviously, based upon Monsan-
to’s experience with its waler scrubber system, that
assumption is nol necessa.ily correct.

In sum, Monsanto's origiiul choice of the water scrub-
ber system was environmentully and scientifieally sound.
The system was designed t: achieve full compliance within
the mmtial waiver period granfed by the EF")A. Although
the system did not live up to its full expectations, Mon-
santo promptly asked the LPA for additional time to add
a carbon adsorplion process that would bring the system
into full compliance with the emissions standard within
the two years allowed by fiie statute. The reasons given
by the BPA for denying thi: request have no foundation
in the record. Therefore, we !ind that the EPA was arbi-
tracy and eapricious in derying Monsanto’s request for an
extension of its waiver. Arcordingly, we hereby GRaNT
?;10{»santo’s petition for reviciv and REVERSE the EPA’s
decision.
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> EASTERBROOK, Ctrouit Judge, dissenting. [ agree with
the majorily that the petition for review presents a con-
troversy within the judicial power, but that is as far as
our agreement reaches. The majority says that the ques-
tion on the merits is “whether it was ‘necessary’ jor Mon-
sante to have an extension of the original waiver when
the company discovered in August 1990 that its coatrol
technology did not perform as predicted”. Opinion at 5.
Putting things in this way shows principally tha! the
wrong question begets the wrong answer.

Under 42 U.S.C. §7412cX1XBXii) (1988) the Administra-
tor of the EPA “may t a waiver permitling {a sta-
Lionary source} a period of up to two years sfter the ef-
fective date of a standard to comply with the slandard,
if he finds that such period is necessary for the installa-
tion of controls” and that steps in the interim will “assure
that the health of persons will be protected from immi-
nent endangerment.”’ “May” grant, not “must” grant. A
finding that more Lime is “necessary” to comply with the
rules 15 2 necessary but nol a sulficient eondition of a
waiver. The applicant must persusde the Administrator
that « fuvorable exercise of discretion is appropriate. Stal
utes of this kind are common. Like rules of judicial pro-
cedure that permit judges to grant litigants more lime,
they permil the person in charge to exercise discretion.
Nothing in §#7412(cX1XBXi) or in any of the regulations
sets out criteria under which anyone is entitled to 3 waiver.
The Administrator “may” grant waivers but would be
within her rights to limit them to extraordinary cases.
Chevron UJ.S.A. Inc. v. Naturol Resources Defense Conn-
cil, Ine., 467 U.S. 837, 84244 (1984); United Auto Workers
v. Dole, 919 F.2d 753, 756-68 (D.C. Cir. 1990)% Wisconsin
Electric Power Co. v. Reilly, 893 F.2d 90}, 907 (Tth Cir.
1990); Ethy! Corp. v. EPA, 541 F.2d 1, 34 (D.C. Cir. 1976)
(en banc). Cf. INS v. Jorg He Wang, 4560 U.S. 139, 144-45
(1981). Monsanto does ot cite, amd 1 could not find, any
ease holding that the EPA must grant more time than
the 90 days the Clean Air Act prescribes as the norm.
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As it happened, the KPA gave Monsanto more than the
90 duys. It allowed 11 months—all the time Monsanto orig-
inally requested—to comply with the standard. Monsan()
helieves that the ageney's fuilure to grant an additions
13 months, up o the statutory maximum, is arbitrary.
A water serunbing system returns benzene to the storage
vessel for rense. Congress believes that such systems are
preferable (o end-of-Lhe-pipe devices that capture the har
ardous substance and either destroy it and create byprod-
ucts (a9 incineration does) or mix [\ with other substences
for disposul. See 42 U.S.C. $13101 (Supp. 1I}, added by
the Pollution Prevention Act of 1990; 42 U.S.C. §7401(¢c)
{Supp. 1), added by the Clean Air Amendments Act of
1990, After it discovered that the water scrubbing system
it has installed removed 80% of the benzene rather than
the necessary 95%, Monsanto told the EPA that it was
considering ooth ineineration and carbon adsorption as
supplementary technologies to remove the remaining ben-
zeve. After Monzanto seitled on carbon adsorption-- which
leaves a elurry of carbon, benzene, and other substances
that must be buried or otherwise disposed-of—the EPA
turmed down its request for more time. According to the
EPA’s letter denving the request for additiona) time, Mon-
sauto could have installed earbon adsorption units at the
beginning, bringing itsclf into compliance with the benzene
standard in less time than the 24 months it wanted. As
Monsante portrays these events, the EPA thus “‘penalized”
it for its initial choice of water scrubbing.

There might be a problens if the EPA had said some-
thing like: We will give you 24 months if yoa want to
tnstall carbun adsomtion tcchnology (dirty) but only 11
months if you want to use water scrubbing (clean). What
it waid, however, is that Monsanto could have 11 months
to install waler scrubbing and no additional time to add
carbon adaorption. Any thumb on the scale favored the
eleaner technology, Actually, however, there was no thumb
at «ll. The EPA did not favor either technology; it allowed
Mossante to ehnage and then insisted that Monsanto keep
e word that U would conmyly by August 1990. If it is

L)
| Vd
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apt to apply the word “penalty” to this sequence, Lher
the event penalized is fatlure. The EPA gave Monsantc
enough time to install a control tachnology of Monsanto’s
choosing. When this strategy flopped, the EPA coucluded
that Monsanto rather than the public should pay the price,
Although Monsanto confends that it acted in Lthe best of
faith—that computer modeling showed that water scrub-
bing would work, and that it was dismayed when the
predictions did not come true—the EPA may insist, as
pollution cantrol statutes generally do, on results. Union
Electric Co. v. EPA, 42T US. 246, 25760 (1976). An A
for effort may affect the selection of 2 penalty in an en-
furecement proceeding (or may influence the exercise of
prosecutorial discretion), but it. does not zompel the EPA
to give a polluter the maximwn waiver permitted by 'aw.

Monsanto contends, and the majority believes, that the
EPA misunderstood the original possibilities. Suppose
Monsanto had two choices: (a) install water scrubbing
equipment and, if this is not completely successful, add
u small carbon adsorption unit to remove benzene from
gasses that get past the scrubber; (b) install a larger car-
hon adsorption unit as the sole poflution control methed.
If these two strategies are equally costly and take an
equal time to accomplish, then the former should be pre-
ferred because it produces less toxic waste and because
the initial scrubbing stage can be put in place faster, re-
ducing agpregate emissions. Monsanto sebmits that the
[PA acted arbitrarily in denying it enough time to com-
plete the second slage of strategy (a), when it would have
afforded the 24 months needed for strategy (b). Yet noth-
ing in the EPA’s decisions suggests that it would have
allowed 24 months for strategy (b). To the contrary, the
EPA believed that strutegy (b) would itself have taken
only 11 months, making a full 24-month waiver unneces-
sary. Monsanto ‘hinks thut the EPA’s belief a2hout Lhe
time that would have been necessary to install carbon ad-
sorption from the start is unsupported, making its deci-
sion an abuse of discretion. Monsanto did not furnish the
ISPA with the facts necessary to support its position, how



FERTIVEY

PURIORS SC

- =

16 No. 92-1067

ever Instead of providing, =ay, an engineer’s report show-

ing why strategy (b} would have taken 24 months, Mon-
santo submitted this rhetorie:

A secund incorrect aziinmption that the U.S. EPA
relies on is that “‘the record indicates that Monsan-
ta enuld have been in compliznce within six months
after December, 1989."" [t bases this conclusion on
the fact that "“once Monsanto decided to use a car-
bon absocrption [sie] unit as its control technology, it
could praject that it would have the unit ‘up and run-
ning’ within four menths, and that it would be in final
compliance within six months.” This ignores the fact
thal, Lthe modifications to the water scrubbers remain
in place and are the primary method of control. The
carbon adsorption unil is additional control so that
compliance with the Berzine AP is demonstra-
ble. The four month and six menth deadlines refer
to the installation of additional contrel equipment, not
the installation of a carbion adsorption u: ~ as the pni-
mary method of control. Because-a.carbon adszerp-
tion unii as the primary method of contral would
have to be gecmetricully larger, the time for design
and installation would e been geometrnically longer.

Letter of August 19, 1992, at 9, with underlining and
brackets in original. What daes it mean to say: “Because
a carbon adsorption unit as the primary methed of con-
trol would have Lo be geomcirvically larger, the time for
drsign and installation woakil have been geometrically
Ionger.’? How much larger? "fow much longer? The let-
ter does not say. Why shouki the EPA believe that there
is a geometrie relation betoeen the size of a mechanism
and Lhe time nceded to install it? The letter does not say.
The majority writes: “It is in.turtunate that Momaanto was
nol. more specific as to how rmuch longer it would take to
inwtal]l the larger system.” Jpinion at 12 “Unfortunate’
12 an understutement. How can it be an abuse of discre-
tion to tiun Jdown a flatulert request? Meonsanto bore the
TIPETIT 0T persus i 1 nothing but hot air
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Undergirding the majority’s opinion is un independent
evaluation of the merits of ‘ﬁﬁ‘erent pollution-control strut-
egies. Two judges belicve that Monsanto “made a scien:
tifically and environmentally sound decision to proceed with
the water scrubber system’ (opinion at 8) and that the
EPA’s view is “short-sighted and bad environmental pol-
icy” (opinion at 10). Yet the record in this case does not
demonstrate that Monsanto's system is “sound” or thal
the EPA’s view is '‘bad environmenta! policy”. It con-
tains essentially no evidence on these subjects (although
Monsunto’s brief is full of self-congratulation, which my
colleagues have swallowed). We are not engineers and are
in no position to evaluate the evidence it does contain,
and at all events we are not the persons to whom Con-
gress delegated the estimation of costs and benefits.

The EPA may have much to answer for in its design
of benzene control rules. According to the Office of Man-
agement and Budget, the several benzene NESHA s cre-
ate costs as high as $168.2 million per premature death
averted. Reguiatory Program of the United Siates Govern:
ment, April 1, 1991—March 31, 1992 at 12. Costs in this
rar~e likely imperil more le than they protect. Higher
income is associated with better nulrition and medical
care; regulations creating coste exceeding $7.6 million per
life idivectly) saved ~ay well yield greater indirect loss
of life. See Stephen Breyer, Breaking the Vicions Circle
23 (1993) (citing empirical studies). Nonetheless, Congress
vested in agencies rather than the judiciary the task of
maximizing the benefits of safety regulation. Americun
Dental Ass'n v. Martin, 984 F.2d 823, 82527 (ith Cir.
1993). Monsanto does not challenge the NESHAT for ben-
zene slorage vessels. We nust zssume, therefore, that ex-
peditious cumpliance is desirable, and we must accepl e
EPA’s judgment that speedy compliance has benefits ex-
ceceding the costs of using somewhat “dirtier” control
strategies. The greater the gains from the rule, the more
a rational person would sacrifice to achieve compliance
sooner; vet Monsanto does rot assess the safety effects

Ve e storage veTssT o Ry ovefstee et



18 No. 92-4067

the waiver, the EPA put Monsanto to a choice. Delay cre-
ated the possibility of fines. It could spend more to ex-
pedite compliance, or it could pay the fines. Monsanto
elected not to speed its efforts; now we excuse it from
paying fines. Given the structure of the Clean Air Act,

an incentive to comply sooner cannot be an abuse of dis-
cretion.

The EPA was entitled to be stin%( when evaluating
Monsanto’s second application. The EPA need not con-
tinue granting extensians to a firm that bets on the wrong
technology, as Monsanto did. My colleagues explain why
they would have given Monsanto more time; they do not
demonstrate that the Administrator’s contrary decisior
was an abuse of discretion.
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